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DISCLOSURE STATEMENT

This advice constitutes return information subject to I.R.C.
§ 6103. This advice contains confidential information subject to
attorney-client and deliberative process privileges and if prepared
in contemplation of litigation, subject to the attorney work
product privilege. Accordingly, the Examination or Appeals
recipient of this document may provide it only to those persons
whose official tax administration duties with respect to this case
require such disclosure. In no event may this document be provided
to Examination, Appeals, or other persons beyond those specifically
indicated in this statement. This advice may not be disclosed to
taxpayers or their representatives.

This advice is not binding on Examination or Appeals and is
not a final case determination. Such advice is advisory and does
not resolve Service position on an issue or provide the basis for
closing a case. The determination of the Service in the case is to
be made through the exercise of the independent judgment of the
office with jurisdiction over the case.

This memorandum is in response to your oral reguest for an
adviscry opinion pertaining to the taxpayer referenced above. The
Issue, and our Conclusion, as well as the Facts and ocur Analysis
are set forth below.
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ISSUE

From which date should interest be computed on the taxpayer's
deficiencies in income tax which have been determined for the

taxable years R arnd -
CONCLUSION

We conclude that interest on the -deficiency should not
begin to run until March 15, -, the due date of the taxpaver's
il r<turn. We further conclude that interest on the

deficiency should not begin to run until || GG thc date

on which the taxpayer received its [ refund.

FACTS

The taxpayer, NEGcTcInmnmnNGE -d its
Federal Income Tax Returns, Forms 1120, on a calendar year basis.
These corporate returns are normally due to be filed on or before
March 15.

As a result of an audit, the Service determined deficiencies
in income tax for the taxable years and - in the respective
amounts of $ and $ . The taxpayer has agreed to
this determination. However, the taxpayer asserts that, even
considering these deficiencies, no interest should begin to accrue
until | :hc date it received its refund. The
revenue agent asserts that interest on the deficiencies begins to
run on April 15, - As discussed in detail belcw, we agree with
the taxpayer as to the starting date c¢f interest on the I
deficiency (| G - cvever, we disagree with the
taxpayer's assertion of when interest begins to run on the -
deficiency.

The taxpayer, pursuant to an extension, timely filed its -
Form 1120 in _ In doing so, it reported an
overpayment in the amount cf S 2nd clected to apply that
amount to its I estimated tax payments. However, since the
taxpayer did not elect any specific guarter, the carryover credit
was applied to the first guarter of

The taxpayer was required to make estimated tax payments for
the taxable vear [l in the amount of S o: cach
quarter. For the first quarter, the taxpayer did not make any
additicnal estimated tax payments. However, the $; carry
over from resulted in an overpayment for that quarter in the
amount of Sh which was carried cver to the second guarter.
Moreover, this amount well exceeded the e deficiency of

E £
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Again, for the second quarter of I, the taxpayer did not
make any additional estimated tax payments. However, the
$* carry over from the first guarter resulted in an
overpayment for the second quarter in the amount of 3
which also far exceeded theq- deficiency of $

For the third quarter of -, the taxiaier made an additional

estimated tax payment in the amount of $ That, coupled
with the S| carry cover from the second guarter, resulted in
an overpayment for the third quarter in the amocunt of §
which was carried over to the fourth quarter. That amount also

exceeded the [l ceficiency of SN

The taxpayer did not make any additional estimated tax
payments for the fourth quarter. However, the S_ carried
over from the third guarter resulted in an overpayment for the
fourth quarter in the amount of $_. Again, that amount
far exceeded the IR deficiency.

Pursuant to an extension, the taxpayer timely filed its [T
Form 1120 in That return reflected an overpayment
in the amount cf $ Of that amcunt, the taxpayer elected
to its estimated tax payments for . Since
the taxpayver did not elect a particular quarter, that amount was
applied to the estimated tax payment due on The
remaining balance of the overpayment, $
refunded to the taxpayer on

; Was

The taxpayer has not yet filed its - return. Given its
history, the taxpayer will most likely file for an extension and

then file its return in . However, we have
secured a transcript for which reflects the S|} GTEIN
carryover credit and a 3 estimated tax payment, made cn -

The transcript does not reveal any other estimated tax
payments for

The revenue agent recently spoke with the taxpayer's Chief
Financial Cfficer (CFO) who verified that no other estimated tax
payments have been made for . However, the CFO stated that the
taxpayer's accounting firm prepared prciections for -which show
that there will be no tax liability for that year. Those
projections are based on technical issues regarding its LIFO
reserve and other items resulting from the taxpayer's recent
election for 8§ Corporation status. As a result, it appears that no
part of the |l overpayment, including the S crccit carry
over, has been utilized to pay any part of the taxpayer's
inceome tax liakility.
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ANALYSIS

Tn general, the government is entitled to interest on a
deficiency in tax for the period that the tax was due and unpaid.
T.R.C. § 6601(a); Avon Products, Inc. v. United States, 588 F.Z2d
342 (2d Cir. 1978). If a deficiency in tax is determined after the
taxpayer elected to credit a return overpayment against its
estimated tax liability for the next succeeding year, interest will
begin to accrue on the amount of the deficiency equal to the amount
of the return overpayment as of the effective date of the credit
elect. H.R. Rep. No. 98-432 (Part I), 98th Cong., 1st Sess. 190
(Oct. 21, 1983); see also, Rev. Rul. 88-98, 1988-2 C.B. 35L6.
Secticon 413 of the Tax Refcorm Act of 1984 provides that
overpayments cf tax will be credited against the estimated income
tax for the next succeeding year with full regard to Revenue Ruling
77-475, 1997-2 C.B. 476.' Pub. L. No. 98-369, 98 Stat. 494.
Revenue Ruling 77-475 provides:

[i]1f an overpayment of income tax for a taxable year
occurs on or before the due date of the first installment
of estimated tax for the succeeding taxable year, the
overpayment is available for credit against any
installment of estimated tax for such succeeding taxable
year and will be credited in accordance with the
taxpayer's election.

1377-2 C.B. at 476 (emphasis added). Acccrdingly, interest on the
deficiency in the prior year begins tec accrue on the due date of
the installment of estimated tax for the succeeding taxable year
against which the overpayment was credited in accordance with the
taxpayer's designation. H.R. Rep. No. 98-43Z {Part I}, 98th Cong.,
1st Sess. 190 (Oct. 21, 1983); see also Rev. Rul. 88-98, 1988-2
C.B. 356. However, the deficiency only becomes both due and
unpaid, and thus triggers the running of interest on that
deficiency, when the overpayment balance, after the applicaticn to
the succeeding tax year's estimated taxes, is less than the
deficiency for the overpayment year.

Pursuant to Revenue Ruling 84-58, 1984-1 C.B. 254, which
modified Revenue Ruling 77-475, the Service generally was crediting

‘In 1983, the Service revoked Revenue Ruling 77-475. Rev.
Rul. 83-111, 1983-2 C.B. 245. However, 1in response to tremendous
public criticism and expected Congressional acticn, the Service
promulgated Revenue Ruling 84-58, 1584-1 C.B. 254, which
reinstated and modified Revenue Ruling 77-475 on March 30, 1984.
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a reported overpayment of tax against the taxpayer's first
installment of estimated income tax for the succeeding tax year
unless the taxpayer attached a statement tc its return that
designated cotherwise. However, in May Department Stores Co. v.
United States, 36 Fed. Cl. 680 {1996), the Court of Federal Claims
concluded that the assumption behind the default rule in Revenue
Ruling 84-58 was that the taxpayer had underpaid its first
installment of estimated tax for the succeeding tax year. Thus, a
return overpayment will not be deemed to be credited for interest
purposes to an installment of estimated tax due prior to the filing
of the prior year's return if the taxpayer did not designate the
particular installment of estimated tax against which to apply the
return overpayment and the installments of estimated tax due prior
to the filing of the prior year's return were fully paid without
the application of the return overpayment. May Department Stores
Cc. v. United States, supra. On August 4, 1997, the Service
acquiesced in the May Department Stores decision. May Department
Stores Co. v. United States, AOD CC-1997-008.°

In light of the May Department Stores decision, the Service
has reconsidered the manner in which interest on a subsequently
determined deficiency is computed under I.R.C. § 6601{a) when the
taxpayer makes an electicn to apply an overpayment to the
succeeding year's estimated taxes. When a taxpayer elects to apply
an overpayment to the succeeding year's estimated taxes, the
overpayment is applied to unpaid installments of estimated tax due
oen or after the date(s) the overpayment arose, in the order in
which they are required to be pailid to avoid an addition to tax for
failure to pay estimated tax under I.R.C. § 6655 with respect to
such year.

‘The May Department Stores action on decision provides

that, for deficiency interest purposes, where a
taxpayer does not initially designate a reported
overpayment to satisfy a particular Installment [of
estimated tax] for the following year, and crediting of
the return overpayment 1is not necessary to fully pay an
installment of estimated tax due prior to the filing of
the prior year's return, the reported overpayment will
not be deemed to be credited to an installment of
estimated tax due prior to the filing of the prior
year's return.

May Department Stores Co. wv. United States, ACD CC-1997-008 (Aug.
4, 1997).
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The date the overpayment becomes a payment on accoeount of the
succeeding year's estimated tax determines the date the prior
year's tax became unpaid for purpcses of I.R.C. § 660l(a). Prior
to that date, the government has had the use of the funds with
respect to the prior year's tax, and no interest is payable on the
overpayment that is the subject of the taxpayer's electicn. See
I.R.C. § 6402 (b); Treas. Reg. § 301.6402-3(a) (5) and § 301.6611-
1(h) (2) {(vii). Interest should be charged from the pocint the prior
vear's tax is both due and unpaid. May Department Stores Co. v.
United States, 36 Fed. Cl. 680 (1996), acg. ACD CC-1997-008 (Aug.
4, 1997); Avon Products, Tnc. v. United States, 588 F.2d 342 (2d
Cir. 1978); Rev. Rul. 88-98, 1988-2 C.B. 356.

Where the overpayment is not needed to satisfy any installment
of estimated tax in the succeeding year, the overpayment would be
treated as a payment of the succeeding year's income tax. Section
6513 (d) provides that if any overpayment of income tax is, in
accordance with I.R.C. § 6402(b), claimed as a credit against
estimated tax for the succeeding tax year, such amount shall be
considered as a payment of income tax for the succeeding taxable
year {whether or not claimed as a credit in the return of estimated
tax for such succeeding taxable year) and no claim for credit or
refund of such overpayment shall be allowed for the taxable year in
which the overpayment arises. See also I.R.C. § 6513(a) which
provides that a payment of income tax made before the date
prescribed for payment of the tax is considered paid on that date.
The date prescribed for payment of tax is the time fixed for filing
the return (determined without regard to any extension of time for
filing the return). I.R.C. § 6151. Further, it is on this date
that the cverpayment is treated as a payment for purposes of
computing interest on any overpayment of income taxes with respect
to the succeeding year under I.R.C. § 66l1l(a) and (d). Thus, we
conclude that the statute requires that an overpayment which the
taxpayer elects to credit against estimated tax for the succeeding
yvear must be treated as a payment against the next year's tax
liability with an effective date nc later than the due date of the
next year's return.

The taxpayer's factual situation, for Bl - not fit
within the fact pattern set forth in May Department Stores, supra
or Segua Corp. v. United States, 1998 U.S. LEXIS 8556 (S.D.N.Y.
June 8, 19%98). First of all, a portion of the taxpaver's

overpayment of S| v2s needed to satisfﬁ/ the first and

second installments of estimated taxes for to avoid the
addition to tax for failure to pay estimated tax under I.R.C.
§ 6655, As stated previously, the taxpayer did not make an
estimated tax payment until the third quarter of Bl i b

amount of <
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However, the taxpayer's factual situation for - has some
similarity to that set forth in Sequa. Although the taxpayer had a
overpayment in the amount of S| it clected to
receive S of that amount as a refund and applied only
$ as a credit toward its [l estimated tax obligations.
Mcreover, although the transcript reflects that no other estimated
tax payments have been received for Bl - taxpayer's
vrojections for || indicate that there will be no liability for
that year. Consequently, as in Segua, no part of the -
overpayment will be applied to the taxpayer's B 1iability.

The District Court case cof Segqua stands for the proposition
that interest on the deficiency for the first year should not begin
to run where there has been nco application of the overpayment to
pay estimated taxes of subsequent tax years in order to avoid the
addition to tax for failure to pay estimated taxes under I.R.C.

§ 6655, or the overpayment has been refunded. However, the Service
disagrees in part with the Sequa decision concerning the starting
date of deficiency interest when the overpayment is not utilized to
pay the succeeding tax year's estimated taxes. It is the Service's
position that in all cases, the overpayment 1is a payment of the
succeeding year's income tax liability no later than the due date
(without regard tc extensions) cf the succeeding year's income tax
return. Therefcre, it is the Service's position that even if the
overpayment credit is not needed for the estimated taxes for the
subsequent tax year, the latest date on which interest will begin
to accrue on the subseguently determined deficiency for the first
year will be the due date of the return, without extensions, for
the second year. It is on this date that the deficiency for the
overpayment year became both due and unpaid and interest should
begin to run from that date. However, as noted below, if the
overpayment is refunded before the due date of the return, interest
on the deficiency will begin to run as of the date of the refund.

In the instant case, the balance of the -overpayment, even
after the partial application to the first and second installments
of estimated taxes for , exceeded the deficiency for ______JEtetH
therefore, deficiency interest does not run from the due date of
any of the installments of estimated taxes for . Rather, the
ﬂ overpayment 1s applied to the Bl o< liability, which arises
as of the due date {(without extensicns) of the - return, March
15, . and interest on the Jj deficiency begins to run on that
date.

The taxpayer's I deficiency GG is another matter.
In filing its return for that year, the taxpayer reported an
overpayment of 3 However, it elected tc receive a
refund, which was issued cn , 1in the amount of

s onlv s was carried over to [ as a credit.
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Since the refunded amount, which far exceeds the deficiency, was
never applied to the taxpayer's [l estimated tax payments, the
deficiency was not due and unpaid until the date of refund,

Consequently, interest on the - deficiency should not
begin to run until that date.

We have discussed this matter at length with our Natiocnal
Office and they concur. If you have any questions concerning this
opinion, please contact Attorney Timeothy S. Sinnott at extension
6842. We have included herewith the taxpayer's administrative
file.

RODNEY J. BARTLETT
Assistant District Counsel

By:

TIMOTHY S. SINNOTT
Attorney

Attachments:
hg stated.




